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A data breach at a veterans health services provider in 2018 
occurred when the personally identifiable information (PII) 
of about 130 former employees was sent internally and 
externally. The plaintiffs argued that though they had not 
experienced any fraud or identity theft as a result of the 
disclosure of the information, the imminent threat of that risk 
was actionable. 

In the midst of a settlement (which was ultimately agreed), the 
District Court determined that the Plaintiffs lacked standing 

because they did not allege a concrete and particularized 
injury. The Second Circuit Court of Appeals described that the 
imminent threat of injury may – depending on the fact – be 
sufficient to demonstrate and injury. However, the Court of 
Appeals ultimately ruled that the plaintiffs had not met those 
requirements and the lower court judgment was upheld.

Case No. 19-4310 (2nd Cir. April 26, 2021)

Cyber
McMorric v. Carlos Lopez & Assocs.
Data Breach Standing to Sue

This case arose out of allegations that Amazon’s Alexa service 
intercepted or recorded the voice of minor children without 
their consent, in violation of various state-wiretapping 
laws.  Amazon brought a motion to compel arbitration and 
the district court denied the motion. In its papers, Amazon 
argued that third-party users benefited from the service and 
were therefore bound by the same Amazon contract that 
binds purchasers of Alexa devices to arbitration. 

In April, the Ninth Circuit Court of Appeals affirmed the 
district court ruling that Amazon cannot impose arbitration 
of suits brought by minors alleging these violations of 
privacy. In particular, the court held that the minors were 
not trying to enforce a contract between their parents and 
Amazon. In its ruling, the court said “plaintiffs bring only 
state statutory claims that do not depend on their parents’ 
contracts…in other words, irrespective of those agreements, 
Amazon would owe to plaintiffs the legal duty that plaintiffs 
claim has been violated.”

Case No. 20-35359 (9th Cir. Apr. 23 2021)

Cyber/Privacy
B.F. et al. v. Amazon.com Inc
Amazon Cannot Impose Arbitration on Suits 
Brought By Minors Alleging Privacy Violations

This case arose from a tanning salon’s alleged mishandling 
of member fingerprints in violation of BIPA.  Specifically, 
plaintiffs claim that the salon violated BIPA when it saved 
and then later disclosed member fingerprints to an out-of-
state third party without a written release required by the 
Illinois Biometric Information Privacy Act. 

The tanning salon submitted the claim to their insurer, 
West Bend, who defended Krishna subject to a reservation 
of rights and filed a declaratory judgment action seeking a 
determination that it did not owe the salon a duty to defend.  
West Bend argued that there was no advertising or personal 
injury as required under the policy. Ultimately, the court 
determined that dissemination of information to a third 
party was “publication” and found coverage under the Policy. 

While this case focused on a CGL policy and not a cyber 
liability policy, it reiterates the need to review the 
unauthorized collection and/or unauthorized collection 
and use exclusion which is often present on cyber liability 
policies. This exclusion may preclude coverage entirely for 
BIPA claims if present but it is important to note whether the 
exclusion hinges upon “intentional collection,” in which case 
a duty to defend still exists.

Case No. 125978 (Ill. May 20, 2021)

Cyber/Privacy
BIPA
West Bend Mutual Insurance Co. v. Krishna 
Schaumburg Tan
CGL Insurer Has Duty to Defend BIPA Lawsuit  

Cyber
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Sometime in 2013, hackers attacked Neiman Marcus, a 
luxury department store, and stole the credit card numbers 
of approximately 350,000 of its customers. As a result, 
several customers brought suit under the Class Action 
Fairness Act, 28 USC. § 1332(d), seeking various forms of 
relief. The district court dismissed the complaint, ruling that 
both the individual plaintiffs and the class lacked standing 
under Article III of the Constitution. 

On appeal, the court held that it was plausible to infer that 
the customers had shown a substantial risk of harm from 
the store’s data breach and their allegations of future injury 
were sufficient to survive a Fed. R. Civ. P. 12(b)(1) motion. 

In early June, US District Judge Sharon Johnson Coleman 
granted final approval to the class action settlement of $1.6M 
more than two years after she’d rejected the consumers’ 
initial attempt to resolve allegations that Neiman Marcus 
lacked sufficient security protocols to prevent malware from 
attacking its system. She said the parties’ revised deal is 
fair for the class, and approval is necessary in light of the 
“significant risks, expenses, delays, and uncertainties” the 
parties would face by continuing to litigate. 

Fraud prevention expenses incurred as a result of a breach 
are sufficient to overcome standing even if the class had 
not suffered any defect in product. Given the various 
districts’ differing interpretations as to whether harm-in-
fact is required to overcome standing, this case affirms that 
substantial risk of harm from a breach is sufficient.   

Case No. 1:14-cv-01735 (Northern D.IL June 4, 2021)

Cyber/Privacy
Remijas v. The Neiman Marcus Group, LLC
Data Breach – Substantial Risk of Harm Sufficient 
to Overcome Article III Standing 

A Georgia federal judge approved the settlement in January 
2020 for an estimated 147 million class members, eliciting 
objections from 388 of them. However, the Eleventh Circuit 
said the objectors’ wide array of issues with the deal, from 
jurisdictional challenges to concerns over the trial court’s 
processes, don’t warrant its reversal. 

Some objectors said the class plaintiffs lacked standing 
because they didn’t have their identities stolen, but the 
Eleventh Circuit rejected that argument, saying it didn’t 
matter because all plaintiffs and class members were at 
imminent risk of harm. The Eleventh Circuit cited the extent 
of the information exposed in the breach to support its 
reasoning that all plaintiffs and class members were at risk 
of having their information used illegally.

The deal was hailed by the trial judge as the largest and 
most comprehensive recovery in a data breach case in US 
history, the Eleventh Circuit noted. It resolves more than 300 
class actions that were filed against Equifax throughout the 
country that were consolidated into a multidistrict litigation 
in the Northern District of Georgia, where the company is 
headquartered.

This settlement was the largest and most comprehensive 
recovery in a data breach case in the US to date. It also 
reaffirms plaintiffs’ ability to overcome standing where 
identify theft had not occurred but placed plaintiffs and 
class members at imminent risk of harm. 

Case No. 20-10249 (11th Cir. June 3, 2021) 

The Eleventh Circuit upheld a $425 million settlement over 
the 2017 Equifax data breach vacating only the incentive 
awards to class representatives. The underlying litigation 
stemmed from Equifax’s September 2017 data breach that 
compromised the sensitive personal data of 148 million 
Americans. 

Cyber/Privacy
Huang v. Spector et al.  
Eleventh Circuit Upholds $425 million settlement for 
Data Breach, Affirming Plaintiffs’ Standing to Sue
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Employment Practices Liability 
Gai v. Winn Dixie Stores, Inc. 
Eleventh Circuit Wades Into Debate Whether 
Websites are Subject to ADA Requirements 
The US Court of Appeals for the Eleventh Circuit ruled that 
the Americans with Disabilities Act defines places of public 
accommodation solely in terms of physical places, and as 
such websites are not subject to accessibility requirements. 
This ruling reversed a ruling issued by the US District Court 
for the Southern District of Florida, which found a nexus 
between Winn-Dixie’s website and its stores, and ordered 
Winn-Dixie to make its website accessible under the Web 
Content Accessibility Guidelines. 

Juan Carlos Gil, who is blind, filed a lawsuit against Winn 
Dixie, alleging that the supermarket chain’s website was 
incompatible with his screen-reading software. Winn Dixie’s 
website did not provide for the purchase of any merchandise. 
Mr. Gil was purportedly attempting to refill his subscription 
online, so as to be able to go to the pharmacy within the 
store and not have to wait. 

The court determined that Winn Dixie’s website “did not 
operate as an intangible barrier to access,” and that Mr. Gil 
could still visit the store and make purchases. It further 
stated that the website was not necessary for Mr. Gil to have 
equal access to the store. We can speculate that the ruling 
may have been different if Winn Dixie’s website did allow a 
customer to purchase items online, so this ruling may be 
limited to this type of scenario. It should also be noted that 
there was a strong dissent, which may signal a limitation of 
the applicability of this ruling. 

The other impact this ruling may have is that it may prompt 
Congress to review the language of the legislation or invite 
Supreme Court review, as there is a healthy split between 
the circuits on whether a place of accommodation is limited 
to a physical space or location. The 3rd (NJ,PA, DE), 6th (MI, 
OH, KY, TN) and 9th (CA, OR, WA, MT, ID, NV, AZ) Circuits 

have all ruled similarly to the 11th Circuit (FL, GA, AL) while 
the 1st (ME, NH,MA, RI), 2nd (NY, CT, VT) and 7th (IL, IN, 
WI) Circuits have ruled that a place of accommodation is 
not limited to a physical space. The ADA preceded online 
shopping by decades, so we can reasonably believe website 
accessibility was not amongst the drafters’ considerations. 
As the plaintiff ’s bar has been aggressive in pursuing these 
types of claims, we may see the push for clarification in the 
not too distant future.

Case No. 17-13467 (11th Cir. April 7, 2021)

Employment Practices Liability

Employment Practices Liability
Delanoy v. Township of Ocean et al. 
New Jersey Supreme Court Holds it is a Statutory 
Right for Pregnant Employees to Obtain 
Reasonable Accommodations
Plaintiff Kathleen Delanoy, a police officer, brought a 
pregnancy discrimination claim against her employer, 
the Township of Ocean, alleging in part that the Standing 
Operating Procedures (SOPs) issued by the then-chief of 
police and the township’s treatment of her violated the Law 
Against Discrimination as modified by the federal Pregnant 
Workers Fairness Act (“PWFA”).

There were two SOPs that provided an option for light-duty 
work. The Maternity SOP applied to pregnant officers, and 
the Light Duty SOP applied to non-pregnant injured officers. 
Both required a doctor’s note recommending light duty, and 
both required that officers use all their accumulated paid 
leave time. The SOPs had two important differences. First, 
under the Maternity SOP, the projected return date had to 
be “no more than 45 calendar days past the expected due 
date.” Under the Light Duty SOP, the doctor’s projected date 
for the officer’s return to full duty would control. Second, 
under the Light Duty SOP, the police chief had discretion to 
waive the exhaustion-of-accumulated-leave condition; the 
Maternity SOP did not have an equivalent provision.
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Employment Practices Liability 
Isabelle Franklin v. Community Regional Medical 
Center et al.
Ninth Circuit Upholds Hospital’s Arbitration Policy 
of Plaintiff’s Wage & Hour Claims

Plaintiff, a nurse working on assignment, was employed 
by a staffing agency with whom she signed a mediation 
and arbitration policy and agreement as a part of her 
employment. The plaintiff worked for the hospital for two 
months then brought a class and collective action against 
the hospital, alleging violations of the Fair Labor Standards 
Act (FLSA), the California Labor Code, and the California 
Business and Professions Code. The FLSA claims allege that 
the hospital required the plaintiff to work during meal breaks 
and off the clock but failed to pay her for that work. 

The lower court granted the hospital’s motion to compel 
arbitration and the Ninth Circuit Court of Appeals panel 
affirmed the district court’s order granting defendant’s 
motion to compel arbitration of wage-and-hour claims 
brought by a nurse under the Fair Labor Standards Act and 
California law.

Case No. 19-17570 (9th Cir. May 21, 2021)Plaintiffs brought a gender discrimination class action against 
Oracle, claiming that Oracle had a pattern and practice of 
paying female employees in the product development, 
support and information technology functions in California 
thousands of dollars less per year than male employees 
who performed substantially similar or equal work with no 
legitimate reason for the lower pay, in violation of California’s 
equal pay act.  The court previously certified a class of 4,100 
female employees in the class action.
 
The Superior Court of San Mateo recently denied Oracle’s 
motion for summary judgment.  In particular, the court 
rejected Oracle’s argument that Plaintiffs’ claim could not 
establish a prima facie case and that bona fide factors other 
than sex or gender explained why these employees were 

Employment Practices Liability – 
Gender Discrimination
Rong Jewett et al. v. Oracle America Inc
Large Class Action Gender Discrimination Case 
Against Oracle Will Proceed To Trial

The New Jersey Supreme Court ultimately agreed in a 
unanimous decision. The court outlined three distinct 
causes of action for pregnant or breastfeeding women: 
unequal or unfavorable treatment, failure to provide a 
reasonable treatment and penalization for requesting 
an accommodation (retaliation). The ruling explains that 
under PWFA there is a statutory right for employees to 
obtain reasonable accommodations should they become 
pregnant while working. Under the law a plaintiff must 
prove three simple elements to pursue a discrimination 
claim: 1) the plaintiff is pregnant or breastfeeding, 2) the 
plaintiff requested a reasonable accommodation and 3) the 
employer failed to meet that accommodation. 

A defense for failure to accommodate under the law is the 
employer’s assertion that providing the accommodation 
creates an undue hardship. Be forewarned, however, there 
are a series of unique factors which must be considered 
to establish an undue hardship. The courts have already 
signaled that an employee’s inability to perform an essential 
job function is merely one factor and that alone is insufficient 
to meet the burden. As such, employers in New Jersey should 
review their leave policies to make sure they are updated 
and comply with these expanded standards. 

Case No. A-68 Sept Term 2019, 084022 (New Jersey)

paid less than a male counselor comparators, and that the 
plaintiffs lack standing.  Ultimately, the court denied all of 
the bases that Oracle had not demonstrated that there was 
no triable issue of fact.  The case therefore continues.

Case No. 17-CIV-02669 (Cal. Sup. Ct. Apr. 26, 2021)
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Executive Liability

Executive Liability
Jodi Fittipaldi et al. v. Monmouth University
Student Can Seek Reimbursement for Tuition and 
Fees After School Went Remote During Pandemic 

A federal district court judge has allowed a student to proceed 
with litigation against Monmouth University seeking the 
return of fees and tuition after the university changed to all-
remote instruction during the pandemic based on an order 
from the governor.  The court is permitting a quasi-contract 
claim that the school improperly kept tuition and fees 
after ceasing in-person classes.  The judge also allowed the 
plaintiffs to pursue causes of action for conversion, unjust 
enrichment and money had and received.

One of the key aspects of this litigation, and what the plaintiff ’s 
relied on, was that Monmouth University had discounted its 
summer session tuition given that all the classes were being 
conducted remotely.  Monmouth University was unable to 
successfully argue that the classes that took place during 

Spring and Fall sessions should be treated differently in 
terms of how tuition and fees were to be charged.  As such, 
the plaintiffs argued that Monmouth University agreed that 
all-remote instruction was less valuable, hence the discount 
they provided for such.

Other academic institutions in New Jersey and beyond 
have been successful in fending off such claims, but have 
had the advantage of stronger language as it relates to 
tuition reimbursement.  Entities that charge tuitions, fees, 
etc. should review the terms in their agreements that 
afford them the most control over in how they respond to 
customer claims.  Institutions and businesses have little say 
when a government issues mandates that will affect how 
they are able to conduct your business or instruction, so it 
is important to be proactive in protecting themselves when 
such extreme situations arise. 

Case No. 20-cv-05526 (D. N.J. June 1, 2021)

Plaintiffs brought a shareholder derivative action in 2020 
against Oracle and certain directors and officers regarding 
its diversity measures and discriminatory practices.  
Plaintiffs alleged that Oracle had failed to meaningfully 
diversify its Board of Directors, had discriminatory hiring 
and promotional practices, made representations in proxy 
statements which breached defendants’ fiduciary duties, 
and violated § 14(a) of the Securities Exchange Act. 

In granting the motion to dismiss, the US District Court 
for the Northern District of California offered an extensive 
discussion about “futility,” which is often plead by plaintiffs 
in order to avail themselves of derivative action rights under 
corporate laws. The court also dismissed the other parts 
of the complaint due to the failure by the defendants in 
bringing their suit in Delaware, where Oracle is incorporated.

Case No. 20-cv-04439-JSC (N.D. Cal May 21, 2021)

A number of shareholders objected to Shutterfly’s 
announced 2019 sale to private equity firm Apollo Global, 
claiming that their proxy statement was not sufficiently 
detailed. Apollo announced the proposed acquisition of 
Shutterfly for roughly $2.7 billion in June 2019. The majority 
of the shareholders dismissed their objections upon the 
filing of an amended proxy and a majority of shareholders 
approved the merger in August 2019. After the deal was 
completed, plaintiff Robert Garfield sued, claiming that 
the proxy statement misrepresented the condition of the 
company in order to support the merger. 

The court upheld the lower court’s dismissal of the plaintiff ’s 
suit, holding that the lone remaining statement at issue failed 
to establish a cause of action because it was not misleading 
and any potential misstatement was not material to the deal 
being described.

Case No. 20-2249 (3rd Cir. May 21, 2021)

Executive Liability
Klein v. Ellison
Board Diversity Suit Against Oracle Dismissed 

Executive Liability
Robert Garfield et al. v. Shutterfly
Third Circuit Upholds Shutterfly Proxy Statement 
as Not Misleading 
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Plaintiffs sued their employer Barnabas Health, the largest healthcare system in New Jersey, under ERISA alleging that Barnabas 
failed to adequately manage its employee retirement plans’ investment funds. Those alleged failures fell into two categories: 
high-cost investments and excessive recordkeeping expenses. 

The federal court first found that plaintiffs had standing to bring their ERISA claims, as plaintiffs alleged plan-wide injuries, and 
as participants in the plans, could sue to course-correct the plans’ management.

The court also found that plaintiffs had adequately pled the breach of the duty of prudence claim. The court stated that the 
complaint’s allegations are specific and do not broadly take issue with the quality of the plans’ mix of options. Rather, plaintiffs 
“point to specific ways that the Fiduciaries could have cut costs yet did not.”

The court likewise upheld the breach of duty of loyalty claim under ERISA finding that there were enough allegations to show 
that the plaintiffs could have saved costs had the fiduciaries chosen a different recordkeeper or compensation plan. The court 
specifically noted that this need not imply that the fiduciaries were not acting solely in the participants’ interests, “but it could.”

Finally, the court also upheld the failure to monitor claim. Courts have been willing to find a failure to monitor claim if the 
plaintiff has adequately alleged a breach of fiduciary duty claim. Here, the court found that the theory would be that, if a plan 
administrator continually made poor investment decisions, an administrator discharging its duty to monitor should have 
noticed. The court found that as the complaint plead breaches of other fiduciary duties, a failure to monitor claim is plausible. 
ERISA class action cases alleging excessive fees continue to be filed across the country. Based on the federal pleading standard, 
many of these cases can survive the motion to dismiss stage, which can lead to costly discovery and litigation costs for all 
parties involved.

Case No. 2:20-cv-13119 (D. N.J. April 13, 2021)

Fiduciary/Pension Trustee Liability
McGowan et al. v. Barnabas Health Inc. et al  
Court Allows Excessive Fee ERISA Suit To Move Forward 

Fiduciary/Pension 
Trustee Liability
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Financial Institutions

Bank of America, which serves as the administrator for 
California’s unemployment benefits, issued over 8.2 million 
prepaid debit cards during the height of the COVID-19 
pandemic. When benefits recipients began to notice 
unauthorized charges on what they call the “antiquated” 
cards, they say the bank violated the Electronic Funds 
Transfer Act by freezing their access to funds instead of 
investigating their fraud claims. 

On May 17, 2021, The US District Court for Northern District of 
California granted a preliminary injunction and determined 
that the plaintiffs (who the court provisionally approved 
as a class) demonstrated a strong likelihood of success on 
their claims that Bank of America (BofA) has violated the law 
by failing to conduct an adequate, good faith investigation 
when cardholders reported unauthorized charges, and 
often simply froze cardholder accounts based on a faulty 
screening process.

Case No. 3:21-cv-00376 (N.D. Cal May 17, 2021)

Third Circuit Affirms TCPA Ruling in Bank Of America’s Favor, 
Stemming from 2005 Robocall 

Leyse brought an action under the Telephone Consumer 
Protection Act (TCPA) after receiving a prerecorded 
telemarketing call in 2005 on the landline he shared with his 
roommate. Leyse worked as an investigator for a plaintiff ’s 
attorney who specialized in TCPA lawsuits. 

Summary judgment against the plaintiff was upheld as, 
according to the Third Circuit Court of Appeals, Leyse lacked 
Article III standing to sue under the TCPA. This was because 
the call was exempt from the TCPA under FCC rules because 

the parties had an established business relationship in that 
the plaintiff was a customer of Bank of America, and the 
content of the recorded message did not violate the TCPA. 
The petition for rehearing was also subsequently denied by 
the Third Circuit.

Case No. 20-1666 (3rd Cir. May 19, 2021; June 17, 2021)

Financial Institutions – Banking/
Unemployment Benefits
Jennifer Yick et al. v. Bank of America
Court Finds Bank of America’s Use of “Antiquated” 
Debit Cards Potentially Liable

Financial Institutions – Banking/TCPA
Mark Leyse v. Bank of America NA
Stress and Confusion Not Enough To Establish

Plaintiff Tataru, on behalf of a putative class, alleged that 
he received a debt notice that did not correctly identify the 
lender holding his debt in violation of the Fair Debt Collection 
Practices Act.  Mr. Tataru stated that the letter caused him to 
be confused about its legitimacy but his confusion did not 
prompt him to take any action to his detriment.

A District Court judge for the Northern District of Illinois 
cited a number of Seventh Circuit case developments 
when he rescinded a prior class certification order. The 
case decisions, in his view, established that “confusion,” as 
was alleged in the underlying suit, is not injury enough to 
support litigation.

Case No. 18-cv-06106 (N.D. IL Apr 26, 2021)

Financial Institutions – Banking/FDCPA
Tataru v. RGS Financial Inc.
Stress and Confusion Not Enough To Establish 
Injury Under FDCPA
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A former Spartan Securities Group trader was ordered by 
FINRA to pay Spartan Securities and Axos Clearing, the 
custodian of the proprietary account from which he made 
trades from, almost $23 million for making and concealing 
unauthorized short sale trades. 

Former Spartan trader Scott Reynolds initiated a short sale 
position in Biopath Holdings, creating an open-ended risk of 
loss to Spartan and Axos. Primarily using Axos’ money and 
being aware of Axos’ lending limits and its right to reject 
trades and close trading positions, he was caught in a short 
squeeze. 

This resulted in Spartan violating its net capital requirement, 
which it self-reported as a member of FINRA.

The FINRA arbitration panel found that as a licensed individual, 
trading through a FINRA member firm’s proprietary account, 
Reynolds had no discretion to disregard the explicit directives 

of Spartan’s compliance officer to cover the Biopath short. 
The panel stated that Reynolds “exacerbated the highly 
risky short position” by adding to it, in contravention of his 
supervisor’s instructions and his own trading limits.

The arbitration panel ordered Reynolds to pay Spartan $1.4 
million in compensatory damages plus interest. He was 
also ordered to pay $4 million in punitive damages due to 
hiswillful and intentional behavior in disregarding Spartan’s 
compliance officer’s directives to cover the short position 
and creating false tickets to hide the true size of the short 
position. The panel stated that “[s]uch actions led directly to 
Claimant Spartan’s financial collapse as an ongoing business.” 

Reynolds was also ordered to pay Axos almost $15.4 million 
in compensatory damages plus interest in the amount 
of $2 million. The arbitration panel found that “Reynolds’ 
unlawful actions were not merely negligent or reckless, but 
intentional.” This was evidenced by numerous acts such as 
fictitious trade entries made by Reynolds into Spartan’s 
control system in order to make it appear as if the Biopath 
short position was materially smaller than the true amount. 
The panel stated that this behavior led directly to Spartan’s 
financial collapse as a business.
 
Case No. 19-00926 (FINRA May 27, 2021)

Financial Institutions – Asset 
Management
Spartan Securities Group Ltd. v. Scott Richard 
Reynolds et al. 
Former Trader Ordered by FINRA to Pay $23 
Million for Unauthorized Short Sale Trades 

In June 2018, the plaintiff made a purchase at 5 Star’s Austin 
location and while there provided 5 Star with his cell phone 
number. The defendant thereafter sent a series of unsolicited 
text messages, even after settling claims by the plaintiff that 
defendant violated the TCPA. 

The Fifth Circuit Court of Appeals determined that the 
plaintiff had alleged an injury in fact involving nuisance 
arising out of an unsolicited text advertisement and reversed 
the district court’s dismissal.

Case No. 19-51173 (5th Cir. May 26, 2021) 

Financial Institutions – Banking/TCPA
Cranor v. 5 Star Nutrition
Unsolicited Text Advertisements Potentially 
Trigger TCPA
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Plaintiffs alleged that Fannie Mae, Freddie Mac and the Federal Housing Finance Agency (FHFA) are government actors and 
that their nonjudicial foreclosure sales violated Plaintiffs’ Fifth Amendment due process rights. 

Plaintiffs obtained loans secured by mortgages on their real property in Rhode Island. These agreements gave their lenders 
the right to nonjudicially foreclose on the mortgages. The loans and mortgages were later sold to Fannie Mae with the FHFA 
acting as Fannie Mae’s conservator. Plaintiffs eventually defaulted on their loans, and Fannie Mae, consistent with Rhode Island 
law, conducted nonjudicial foreclosure sales of the mortgaged properties. Plaintiffs argued that these nonjudicial foreclosure 
sales violated their due process rights.

The First Circuit found in the contrary- that the FHFAin its role as conservator for private government-sponsored enterprises, 
did not act as the government but rather “stepped into the shoes” of the private enterprises. The First Circuit found that the 
FHFA does not maintain permanent control despite the fact that it has maintained the conservatorship for almost thirteen 
years. In so holding, the First Circuit referenced the fact that the “housing and mortgage financial markets are highly complex, 
as are the various indicators of their financial health.”

Case No. 20-1673 (1st Cir. June 8, 2021) 

Financial Institutions
Neris Montilla et al. v. Federal National Mortgage Association et al.
Nonjudicial Foreclosure Sales by FHFA and Fannie Mae Do Not Violate Due Process Rights
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Geico’s customer was involved in a motor vehicle accident, striking a cyclist. The customer did not report the claim to Geico. A 
few months after the accident, an attorney for the injured cyclist demanded that Geico pay the $30,000 policy limit to settle 
the claim. Geico offered less than half of that amount. The plaintiff ’s attorney did not respond, and filed suit against Geico’s 
customer. The customer did not fight the Geico’s customer was involved in a motor vehicle accident, striking a cyclist. The 
customer did not report the claim to Geico. A few months after the accident, an attorney for the injured cyclist demanded 
that Geico pay the $30,000 policy limit to settle the claim. Geico offered less than half of that amount. The plaintiff ’s attorney 
did not respond, and filed suit against Geico’s customer. The customer did not fight the lawsuit, and a $2,900,000 default 
judgment was awarded. Geico attempted to set aside the verdict as opposed to attempting to settle. Geico’s customer was 
forced to file for bankruptcy. 

The bankruptcy trustee took a different tack in filing suit against Geico, arguing that that they failed in their duty to settle the 
suit, as opposed to indemnifying the claim. The Georgia Supreme Court ruled that GEICO Indemnity Co. was responsible for 
$2,700,000 after they failed to settle an accident claim that their client was involved in. The court found that the insurer had 
failed to settle the claim against their insured. The court found that the circumstances in which Geico failed to settle allowed 
for the trustee to make his tort claim, and found that Geico was 70% responsible for the default judgment. 

In many instances, insurers have fallen victim to plaintiff ’s counsel tactics wherein they demand policy limits, and anything 
less than a limits settlement is met with a lawsuit. These attorneys know how to intimidate unrepresented drivers, and win 
significant default judgments for which insurance companies are left responsible, whether the policyholder complied with 
the reporting provisions or not. Insurers should be careful when presented with such demands, retain counsel to represent 
the policyholder (even after the fact) and review the laws of the jurisdiction in which the claim is being made, so as not to fall 
into any traps. 

Case No. S21Q0227 (Georgia April 29, 2021)

Insurance Coverage
Geico Indemnity Co. v. Whiteside
Insurer’s Failure to Settle Claim Opens Up Its Policy Limits 

Insurance Coverage
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In November 2013, a securities class action was filed against 
Hertz in the US District Court for the District of New Jersey. 

Later, in July 2014, Hertz provided the insurers notice that the 
SEC was demanding documents relating to the company’s 
financial statements for certain prior years. Defendant 
National Union wrote a letter to Hertz stating that while the 
securities class action qualified as a “Securities Claim” under 
the policy, triggering coverage, the SEC investigation into 
the company did not and there was no coverage under the 
D&O policy.

Hertz spent $23 million in defense costs for the SEC 
investigation. The court determined that, because there 
was clear language in the insurance policy excluding the 
investigation from the definition of claim, there was no 

Insurance Coverage – Public Company 
D&O
Hertz Global Holdings, Inc. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh
SEC Investigation Does Not Trigger Entity Coverage

Plaintiff sued Insurer Allied World to force the insurer to 
provide coverage for allegations of misappropriation by a 
director of the plaintiff company. The plaintiff manufactured 
headphones and settled a dispute with a purchaser but, 
according to the allegations, failed to distribute the 
payments pursuant to investor agreements. The trial court 
determined that the contract exclusion applied to the 
matter and held in favor of the insurer. 

The Eighth Circuit overruled the trial court and determined 
that the endorsements on the policy were unclear and left 
the policy without an exclusion for contractual liability (a 
relatively common exclusion). The court explained that 
insurance policy ambiguities are to be construed against 
the insurer and found coverage for the plaintiff.

Case No. 19-3511 (8th Cir May 11, 2021)

Insurance Coverage – Contract 
Exclusion
Verto Medical Solutions v. Allied World
Ambiguity Over Exclusion’s Deletion and 
Replacement Construed Against Insurer

coverage obligation and thus no breach of contract by the 
insurer. The court went on to describe that the investigation 
by the SEC for accounting practices for past years is not a 
claim involving securities under the policy, did not name 
individual insureds and did not trigger the policy’s coverage.

Case No. 19-cv-06957 (S.D.N.Y. Mar. 30, 2021)

Insurance Coverage – Public Company 
D&O
Hertz Global Holdings, Inc. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh
SEC Investigation Does Not Trigger Entity Coverage

In November 2013, a securities class action was filed against 
Hertz in the US District Court for the District of New Jersey. 
Later, in July 2014, Hertz provided the insurers notice that the 
SEC was demanding documents relating to the company’s 
financial statements for certain prior years. Defendant 
National Union wrote a letter to Hertz stating that while the 
securities class action qualified as a “Securities Claim” under 
the policy, triggering coverage, the SEC investigation into 
the company did not and there was no coverage under the 
D&O policy.

Hertz spent $23 million in defense costs for the SEC 
investigation. The court determined that, because there 
was clear language in the insurance policy excluding the 
investigation from the definition of claim, there was no 
coverage obligation and thus no breach of contract by the 
insurer. The court went on to describe that the investigation 
by the SEC for accounting practices for past years is not a 
claim involving securities under the policy, did not name 
individual insureds and did not trigger the policy’s coverage.

Case No. 19-cv-06957 (S.D.N.Y. Mar. 30, 2021)
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Plaintiffs filed suit against their former investment advisor and investment firm for allegedly churning their accounts and 
other fraudulent activity. They subsequently named as defendant Continental Casualty Company, the insurance company 
for the investment advisor and investment firm. Continental moved for summary judgment that it had not duty to defend or 
indemnify the investment advisor as the claims were not made or reported during the policy period, which ended on July 1, 
2015. The claim was reported June 29, 2018.

In granting summary judgment to Continental, the court rejected the plaintiffs’ argument that Continental had notice of their 
claims in 2015 because the Louisiana Department of Insurance started administrative proceedings against the advisor for 
similar misconduct with other clients. 

In so ruling, the federal court reiterated the purpose of the reporting requirement in a claims-made policy is to define the 
scope of coverage purchased by the insured by proving a certain date after which an insurer knows it is no longer liable under 
the policy, allowing the insurance company to “close its books” on a policy on a specific date.

Case No. 18-516 (W.D. La April 30, 2021)

Insurance Coverage – Professional Liability
Glynn Dale Sistrunk v. Gregory Lamar Haddox
Claims Made Policies Allow Insurers To “Close Its Books” on a Specific Date
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Trend Report
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Construction
In the face of tremendous adversity, from global pandemic 
to possibly the hardest insurance market seen in the past 25 
years, and everything in between, the industry showed great 
poise, resiliency and resolve. From the onset of the global 
shutdown, construction was affirmed as essential, and the 
industry rose to the occasion. Learning and improvising 
on the fly, as seemingly the world stopped, the millions of 
construction professionals put on their boots and went to 
work. 

As you read through the following few pages of trends and 
commentary on what we are seeing in the construction 
insurance marketplace, you will notice that we have not 
yet turned the corner on the hard market. Although we are 
seeing a moderation of rate increases, rate, coverage and 
capacity continue to be an issue. 

Although rates in primary workers’ compensation and 
general liability have somewhat normalized, auto liability 
and auto physical damage continue to drive rate increases 
in almost all instances. Escalation in medical/surgical costs, 
a sharp increase in nuclear jury verdicts (verdicts exceeding 
$10M USD), exponential growth in wildfire losses, and an 
overall uptick in severity loss activity which breaches the 
primary insurance layers have combined to exacerbate 
uncertainty in the pricing of excess liability layers.

The markets have not only reacted by adjusting pricing 
but have also limited capacity. In the primary layers, we are 
seeing the markets address the capacity issues by increasing 
limits in conjunction with raising retention levels. In some 
circumstances, based on exposure and venue, carriers 
are looking at fully fronted programs where the primary 
layer is completely retained by the insured. The strategies 
implemented by the carriers are aimed at protecting 
the insurer by placing their exposure further away from 
transactional loss activity, or in the case of fully fronted 
programs, taking on very little to no risk.

The other strategy markets have utilized to manage exposure 
is through coverage language. This is less prevalent in 
the admitted marketplace, but non-admitted insurance 
carriers have become increasingly creative with manuscript 
endorsements which severely limit coverage and, in some 
cases, expressly exclude coverage for scopes of work that 
are frequently performed by the insured. These become 
extremely problematic in areas of the country where the 
court systems historically side with plaintiffs. Another key 
phenomenon we are keeping a close eye on is the growing 
list of primary carriers that excess markets will not write over. 

Insurance procurement continues to evolve and become 
more complex. The landscape is ever changing, and new 
exposures develop every day. For instance, the recent up-
tick in cyber-attacks on construction firms is something 
that we fear is here to stay and is a key discussion point 
with our clients and prospects. With margins already lean 
and staff spread thin, the need to partner with the right 
professionals is more important than ever before. From 
technology partners and legal counsel to insurance brokers, 
it’s more critical than ever to build bench strength that has 
the expertise and ability to put your firm in the best position 
to win not only the next job but to execute the firm’s growth 
strategy over the next decade.

Wrap Ups
Wrap-ups continue to be the primary risk management tool 
for large projects nationwide. No longer do people question 
whether or not the wrap-up approach to coverage is a better 
way to control risk. Now the main question for owners is if 
the price is worth the coverage and if the best tool to buy 
the wrap is either as an owner controlled program (OCIP) or 
through the general contractor (CCIP). 

With the maturing of the wrap-market, we are now seeing 
more owners/developers as well as general contractors 
looking for ways to implement wrap-ups in their construction 
portfolio. And with the continued strong competitive 

Construction
Primary Casualty, Excess Casualty, Builders Risk, Wrap-Ups, Professional Liability 
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options being delivered by the E&S market, projects as low 
as $30M - $40M are looking to see if the wrap-up is a viable 
option. More general contractors are getting involved as 
well. No longer do you have to be a firm with an annual 
revenue above $1B. Now GCs as small as $200M can look at 
a wrap-up as an alternative risk tools.

The biggest change over the past 12 months (outside of 
construction market suffering under COVID-19) has been 
the drastic hardening of the market, particularly in the 
excess layers. Some people have argued that this is the 
hardest market they have seen in 30 years! These increases 
have not focused on one specific area but have affected the 
market as a whole. So while insurance is more expensive, 
the savings of a wrap when compared to traditional pricing 
is still holding strong. 

In addition to the hardening market, here are five major 
trends:

• Apartment construction explosion: This is one of the  
few strong areas in construction. It’s also an exposure 
that is attractive to both the admitted and non-
admitted market. Depending on the size and scope of 
your project, be prepared to review multiple options 
from both markets to see which one best fits your risk.

• Capacity continuing to be limited in the excess markets: 
The hard market has not only been felt on the price 
side, but also with the reduction of available layers in 
the excess tower. Where we were once able to place 
upwards of $25M with a single carrier now that same 
placement may take participation of 3 to 5 carriers. This 
means that the placement takes much longer and that 
additional lead time should be recognized so there is 
enough time to review and negotiate programs.

• Carriers pulling away from high rise condominiums: 
What was already a difficult risk is only becoming 
more difficult. Condominiums continue to have poor 
loss experience and more carriers are limiting their 
exposure. Expect higher costs, stricter underwriting and 
more limited capacity. 

• Continued loss development with on-going construction 
activities: With medical inflation continuing, we keep 
seeing injuries from on-site activities driving up claim 
reserves. The result is a continued need to re-evaluate 

your safety program and be open to looking at all 
aspects of your risk.

• Technology products are becoming more accepted: 
Construction technology, for safety and risk 
management, is truly starting to come of age. From 
work site safety AI, to marijuana breathalyzers, to 
wearable tracking devises. We highly recommend 
construction firms and projects review the technology 
and innovation that is hitting our industry. We are at that 
stage where we can utilize this technology to support 
our daily safety procedures.

With general liability only, E&S underwriters continue to 
price risk competitively. Owners and developers in particular 
have been looking for wrap-up options as a way to increase 
coverage at a better price. We are consistently seeing 
owners looking for options to the traditional approach, or 
to the pricing that general contractors are giving with their 
CCIP programs. While the hardening market over the past 
12 months has made the evaluation of these options more 
challenging, we are still finding OCIP pricing competitive.

As mentioned above, we are seeing smaller General 
Contractors also entertaining the use of CCIP’s in their 
normal course of business. The improvement of information 
technology has allowed administration of Wrap-Up’s to be 
greatly simplified, allowing more projects to be considered. 
General Contractors are also seeing the benefits of better 
control and coverage through the Wrap-Up as a better 
alternative to traditional insurance. 

From the team at NFP Construction, we look forward to 
building together.
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Construction – Primary Casualty (WC, GL, Auto) 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Rate increases continue to be the norm on most 
accounts with severity of loss experience driving 
the double digit increases and occasional non-
renewals. Firms with clean loss experience should 
expect single digit renewals (low single digits in 
some cases).

Limits continue to be an issue with specific 
geographic regions being more problematic. (ex. 
Tri-State, CA, FL, IL). Excess markets are raising their 
attachment points and reducing capacity, which is 
creating turbulence in the primary space.

Retention levels are increasing to fill the void left 
by reduced capacity in the excess market, which is 
exacerbating balance sheet exposure. Construction 
firms are evaluating retention levels to contain 
insurance costs, generate a competitive advantage 
and generate market interest from carriers. 
Retention analysis remains dynamic and firms are 
leaning on their brokers to provide analytics to aid 
decision making.

Coverage is normalizing in the admitted space 
and destabilizing in the non-admitted space, with 
some reduction of coverage. Wildfire exclusions, 
geographic exclusions, and height exclusions (NY- 
Labor Law) are the most problematic. Manuscript 
Endorsement language in the non-admitted space 
is of increased importance and requires attention.

Available carrier capacity remains abundant. 
Appetites are consistent yet narrow. WC remains 
attractive and available monoline. GL capacity is 
neutral with differing appetites by market. Auto 
remains difficult to place with few, if any monoline 
options.

Construction firms continue to have frequency 
and severity losses. Bodily injury is growing 
exponentially with the two major culprits being 
the cost of medical (surgical/pharmaceutical/
rehabilitative) and nuclear jury verdicts.

Limits will continue to be an issue both from a price 
and capacity standpoint. Reinsurance will shape 
the excess carrier appetite which will determine 
how the primary layers need to adapt. Expect 
smaller layers with more market partners required 
to fill out insurance towers.

Retention levels will remain fragmented by 
geography. We expect retention levels to become 
a strategic cost containment tool. Construction 
firms are looking to broker partners proficient in 
analytics that can provide data driven guidance to 
support retention decisions.

The admitted space will remain static and the non-
admitted space will continue to use coverage to 
control exposure. Excess markets will likely expand 
the list of non-admitted primary markets they will 
not write over.

We expect captive programs will become more 
prevalent. Admitted primary markets continue to 
retain existing clients while being very selective 
with new business. Non-admitted primary 
markets have been increasing their market share 
in the primary space by decreasing coverage to 
support lower premiums.

Severity losses will continue to drive the 
rate increases, especially in the auto space. 
Construction firms are slowly looking to 
technology to assist with cost containment. 
Construction firms will increase the utilization of 
their broker’s and market’s risk management and 
claims management services.

We expect rates will continue to moderate. Revenue 
will become a talking point as firms evaluate 
their post-COVID-19 operations and markets 
look to maintain or increase premium levels to 
fund for losses. Auto will continue to be a pain 
point as frequency comes back as the workforce 
mobilizes. Verdict driven severity losses will remain 
problematic.

5% to 20% 5% to 15%
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Construction – Excess Casualty

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

The excess casualty markets are looking for double 
digit rate increases. Rates, attachment level and 
capacity come into play in the pricing discussion. 
Construction firms with XS loss experience should 
expect high double-digit rate increases or non-
renewal notices. Firms with clean loss experience 
in the underlying layers should expect low double-
digit renewals (low single digits in some cases).

Limits have been influenced by line of business 
(WC/GL/Auto), scope of work (ex. heavy 
civil, transmission, or leading-edge exterior), 
geographic regions, and loss history. XS markets 
are looking to raise their attachment points and 
reduce layer exposure by taking smaller layer 
positions. More market partners are needed to 
meet tower limits.

The decision of several XS markets to raise their 
minimum attachment point has placed a lot of stress 
on the underlying layers. There are very few, if any 
markets offering buffer layer products. Underlying 
exposure is being picked up predominantly by 
increased retentions pushing primary casualty 
further up the tower.

Wildfire exclusions, geographic exclusions 
and height exclusions (NY – labor law) are the 
most problematic. XS markets are limiting 
the underlying markets they will write over 
(predominantly non-admitted markets).

Capacity remains available but protected and 
carrier appetites are normalizing. Auto remains 
difficult to build towers over, especially for heavy 
commercial fleets (ex. Redi-mix, Material Haulers, 
etc.).

Limit losses are increasing in frequency. Auto is 
particularly troublesome. Wildfire remains an issue 
with many primary markets pushing for wildfire 
exclusions in their policies.

Limits will continue to be an issue both from a 
price and capacity standpoint. Reinsurance will 
shape the XS carrier appetite which will determine 
attachment points and rate changes. Expect smaller 
layers with higher attachment points to continue 
through 2021.

Retention levels will remain fragmented by line of 
business, scope of work, and geographic regions. 
Auto will continue to be the hardest placement 
which will be amplified by a shift in the industry to 
look for $2M combined single limit to be supplied 
by construction firms.

XS Markets will expand the list of non-admitted 
primary markets they will not write over. Wildfire 
and the coronavirus will be the two main coverage 
concerns with legislation and the courts playing a 
key roll in how coverage will evolve.

Capacity will continue to be protected. XS carriers 
will continue to be influenced by the reinsurance 
market. XS underwriters will become more critical 
of risks.

XS claims continue to be driven by bodily injury, 
property, and nuclear verdicts, all of which have 
been steadily increasing for 10+ years. Severity 
losses drive the rate increases, especially in 
the auto space. Wildfire losses will continue to 
influence the market as underlying insurers work 
to include wildfire exclusions in their policies.

Rates will continue to increase. Auto will continue to 
be the most problematic with severity losses from 
distracted drivers and nuclear verdicts combining 
to influence reinsurance treaty rates which shape 
the XS market.

10% to 25% 10% to 25%
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Construction – Builders Risk

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Markets are looking for higher rates, especially in 
wood frame or if any cat exposure exists. Capacity 
for natural peril cat exposure is decreasing which is 
driving rate for the markets that will still participate.

Limits continue to be an issue on larger more 
complex projects and/or Cat exposure. Markets are 
providing shorter limits which has resulted in the 
need for multiple markets participating to meet 
insured value needs. Risk sharing, such as quota 
share, is utilized to increase market participation 
on difficult placements.

Retentions are seeing volatility in certain coverages. 
Flood, windstorm and hail are seeing the largest 
increases.

Coverage is static. Warranties have become stricter 
with a focus on site security (ex. fully fenced, 24-
hour lighting, with manned security in some 
cases).

No significant change to the number of markets 
participating in builders risk coverage.

Interior water damage claims continue to increase 
in both frequency and severity.

Limits will continue to be an issue both from a price 
and capacity standpoint. Expect less capacity with 
more market partners required to meet insured 
value needs. Quota sharing will continue to be 
utilized. Wood frame and nat/cat capacity will be 
limited.

We expect escalation in interior water damage 
retention to continue into 2022.

Express coverage exclusions are being added to 
clearly identify carrier positions on COVID-19/
infectious disease perils. Warranties continue to 
shape coverage.

No significant change to the number of markets 
participating in builders risk coverage. Additional 
markets will enter the wood frame market as rates 
continue to increase. 

Forecasters are calling for higher-than-average 
storm activity for the 2021 hurricane season. 
Wildfire will continue to be closely watched 
as property losses from wildfire has grown 
exponentially in the past three years.

Rates will be influenced by reinsurance as treaties 
are renewed and reports predicting an increase 
in named windstorms are published. New 
construction methods such as mass timber, become 
a larger percentage of the construction starts and 
the markets will price punitively until they become 
comfortable with the means and methods.

5% to 15% 5% to 15%
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Construction – Wrap-Ups (OCIP and CCIP) 2021 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Primary layer is seeing rate increases of 5% - 10%. 
The largest rate increases continue to be in the 
excess layers where 20% - 25% increases have 
not been uncommon. Rolling wrap programs 
have faired better with markets with increases 
less than 10%. “For sale” residential pricing is very 
problematic, often 4x to10x higher than “not for 
sale” price depending on the project scope.

XS markets capacity is still available but additional 
time and effort is needed to place coverage. It may 
take twice as long and twice as many carriers to 
place the same limits of coverage as in years past. 

Market retentions continue to remain static for both 
admitted and E&S markets.

Residential coverage is still the most challenging 
to place. There are very limited markets for “for 
sale” coverage. Expect much longer lead times for 
quotes. Apartment construction has increased and 
pricing has remained competitive when compared 
to commercial risk. Project-specific and rolling 
programs have become a consistent evaluation 
for both owners and general contractors.

Capacity is strong for non residential exposure. 
Capacity still difficult in New York with no changes 
to Labor Law 240 and 241. Appetites are consistent 
but with underwriters taking a more detailed look 
at risk. This will require more detailed submissions 
and longer lead times for response.

Construction defect claims for non-residential 
exposures have had better than expected 
results for some carriers. Bodily injury is growing 
exponentially with the two major culprits being 
the cost of medical (surgical/pharmaceutical/
rehabilitative) and nuclear jury verdicts.

XS limits will continue to be an issue both from a 
price and capacity standpoint. Increasing the lead 
time is needed to place coverage. Expect smaller 
layers with more market partners required to fill out 
insurance towers.

No changes anticipated.

The admitted space will remain static. The non-
admitted, excess marketplace is requiring more 
underwriting and providing less flexibility. This 
requires more lead time with submissions and 
expect more stringent subjectivities. With pricing 
increases, captive options are becoming a strong 
consideration for many owners and general 
contractors.

No changes anticipated.

Construction defect claims for residential will 
continue to be a problem. Look to analyze your 
QA/QC process to make sure you are covering 
all bases. Bodily injury claims will continue to be 
challenging and costly. Make sure to review your 
safety programs and evaluate safety technology to 
see if it can help your projects.

Rates should begin to moderate. The increase in 
rates over the past 18 months have made wrap-
ups more challenging to place, particularly in the 
southeast where regional pricing for contractors is 
much more favorable. Pricing should be evaluated 
against traditional options. With higher rates, all 
programs are more competitive. We recommend 
starting the procurement process earlier, make sure 
your submissions are complete and that you allow 
time for review and negotiation.

5% to 20% 5% to 15%
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Construction – Professional Liability

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Most classes not experiencing substantial rate 
increases seen in other lines; renewals will present 
flat or very moderate rate increases. Aggressive 
marketing can mitigate rate increases. Minimum 
premiums stable.

Certain classes, especially construction associated 
with heavy civil or residential may realize larger 
increases. Project policies for heavy civil realizing 
substantial rate increases.
Decreased revenues and changes in operations due 
to the pandemic contributed to lower premiums, 
even if flat rates. 

Limits offered are consistent with the insureds 
assets/ revenues. Outsized limit offerings given 
special review. 

Some markets are restricting limit deployment 
($5M down from $25M), often just for certain 
contractor exposures. 

Sublimits starting to be imposed by some markets 
for Rectification and Protective coverage for 
contractors.

Retentions for most contractors, A&E’s unchanged. 
Specific classes are seeing higher SIR.

Some carriers started imposing SIR for Contractor’s 
Protective coverage, where previously there was 
none.

While Rectification coverage is becoming more 
readily available for A&E’s, some insurers are 
starting to restrict this coverage for Contractors. 
Other policy wording remained consistent, with 
flexibility to negotiate certain enhancements.

No substantial changes to carrier participation in 
these lines. Some carriers decreased appetite for 
certain Contractor and development risks.

Adverse claims trends impacting contractor 
professional liability policies on heavy civil projects. 
This is starting to impact limit deployment, total 
available capacity, pricing and coverage for project 
policies as well as practice policies for heavy civil 
contractors and projects.

Primary limits being capped by some markets at 
$5M for contractors, especially in heavy civil, with 
XS options reasonably attainable. 

Available limits mostly unchanged for other lines, 
with some exceptions for certain classes.

Retentions expected to remain static for most 
classes, with notable exception for certain 
contractors.

Additional carriers may start to impose SIR for 
contractor’s protective coverage.

Coverage can still be negotiated, but we will see 
continued push back on certain contract-requested 
wording.

Appetites are changing with respect to project 
policies and primary layer participation for certain 
contractors. This should be monitored.

We expect continued claim development for 
heavy civil projects. These claims already are 
impacting the contractor’s professional liability 
market. We will monitor for impacts to the design 
professional market if the designers become 
increasingly implicated in these claims. 

Markets will continue to offer competitive 
premiums for renewals in most classes, with notable 
exceptions for heavy civil exposures. 

With some markets limiting limit deployment on a 
primary basis, XS options will need to be accessed. 
This could impact pricing somewhat for larger 
towers as premiums now will be spread across 
multiple carriers.
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The environmental market space is beginning to see some hardening across all product lines with renewal premiums up 
between 3% and 10%. Markets are favoring shorter policy terms, and even though 10-year options are still available for 
most transactional deals, a number of insurers are beginning to steer away from those longer-term policies. Limits remain 
abundant, and ample capacity exists in the marketplace. Retentions are static, but it is likely we will see carriers beginning to 
look for higher entry points over the course of the year. As the environmental insurance market continues to mature, clients 
are best served by looking introspectively and asking, “How would I handle a pollution incident in the absence of insurance?” 
Recent initiatives, such as environmental justice and green initiatives, are causing insurers to take a deeper dive into the 
corporate image of their insureds and how this can potentially impact insurer messaging.

Emerging contaminants such as PFOA/PFAS and 1-4 Dioxane continue to cause concern for carriers and are being underwritten 
on a case-by-case basis. We also continue to see broad COVID-19 exclusions as well as more restrictions associated with 
disinfection costs. Mold claims are on the rise. Legacy policies without these exclusions are increasing in value.

There have been several new entrants into the environmental marketplace, including Argo, Hamilton and Hanover. These new 
entrants have added capacity and kept the marketplace competitive. Accretive capacity generally tends to lead to rate relief; 
however, underwriting precedent has yet to be established. Conversely, Zurich Insurance has exited the pollution segment 
and is now in run off mode. 

Looking forward we expect the marketplace to remain competitive, but markets will approach business selectively, preferring 
the low risk, low premium placements. Longer-term policies are likely to see increased pressure on rates, limits and retentions.

Environmental
Contractors Pollution Liability, Site Pollution Liability
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Contractors Pollution Liability (CPL)

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Abundant capacity continues to pressure rates 
downward. Practice policies are experiencing slight 
increases ranging from 3% to 5% on average.

Limits remain abundant with most carriers 
offering up to $25M in the aggregate. Additional 
limits at competitive pricing is rampant. 

Wide range of retentions available. Lower 
retentions available through online portals for 
practice policies. 

Coverage remains broad for contractors pollution 
liability and exclusive coverages are available to 
NFP including delay expense which results from 
work stoppage caused by known or unknown 
pollution events.

No new entrants into the marketplace in the 
last quarter. Existing carriers are increasing their 
appetite for smaller recuring policies. Zurich has 
exited the site market but remains committed to 
the CPL Market. 

Claim activity has remained relatively flat over Q2.

We expect limit and capacity to remain strong as 
this product is desirable for carriers. 

We do expect retentions to slowly creep upward 
over the next year with carriers starting to favor 
increased entry points. 

We do not expect significant pull back in coverages 
over the course of the next 12 months. 

We do not foresee any markets exiting the CPL 
space as it remains very profitable. 

We anticipate that claim frequency will increase 
over the next 12 months with project restarts and 
more contractor activity. 

We expect the rate on CPL to maintain a 3% to 5% 
increase over the next 12 months. 

3% to 5% 3% to 5%
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Site Pollution Liability (PLL)

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Renewal policies are seeing modest increases in 
pricing. Transactional placements are experiencing 
in uptick in pricing where/when meaningful 
coverage is provided. 

Ample limits for most risks. Abundant capacity in 
the marketplace with new entrants entering into 
marketplace. Heavily contaminated sites posed 
for redevelopment have ample but smaller market 
interest. Quota Share arrangements provide most 
limits for complex placements. 

Retentions have remained generally static. Less 
challenging risks have smaller retentions. More 
complex remediation and redevelopment risks are 
north of $100,000 per pollution event. We expect 
increases in mold retentions across the board.

Retrenchment in remediation coverage. Vapor risk 
is becoming more apparent. Evidence of vapor 
mitigation is more frequently requested. Natural 
Resource Damages for responsible parties is 
becoming increasingly challenging. Carriers are 
becoming increasingly concerned with emerging 
contaminants. Market is generally excluding all 
losses resulting from PFOA/PFOS unless clear 
evidence indicates no prior use. Carriers are 
looking for warranties on certain chemicals setting 
up basis for denial post claim. COVID-19 exclusions 
are prevalent.

Argo Hamilton and Hanover have entered the 
retail marketplace. Zurich has exited the site 
pollution space and will no longer be writing site 
or lender products. 

COVID-19 brought increasing awareness to 
mold and legionella claims – buildings sitting 
idle for extended periods without evacuating 
systems. Mold claims are on the rise. Emerging 
contaminants may not be insurable – remediation 
and third party liability. Damages to the 
environment and environmental justice initiatives 
are trending upwards.

Availability of limits is expected to increase for 
shorter term placements 5 years or less for example. 
Arranging higher limits for long term placements 
will become increasingly difficult. 

Less environmentally exposed risks are not seeing 
changes in retentions. Other more complex risks 
such as redevelopments, are being challenged by 
insurers to accept higher retentions.

Remediation coverage “knowns v. unknowns,” 
and crafting coverage accordingly is becoming 
increasingly more difficult. We expect to see 
increasing focus on excluding all expenses within the 
boundaries of remedial action work plans. Broader 
coverage remains for purchasers of brownfields. 
COVID-19 created much coverage angst and 
continues to do so from a third-party liability and 
business interruption perspective. Mold cover for 
hospitals and habitational is becoming increasing 
problematic. Emerging contaminants along with 
other politicized events are expected to negatively 
impact cover. Market is underdoing retrenchment.

 No significant changes forecasted in the next 12 
months. 

Water borne illnesses from aging infrastructure/
settlement is expected to lead to more prevalent 
mold and legionella complaints. Vapor exposure 
due to improper or inadequate venting creates third 
party exposure for owners of real estate which in turn 
could lead to workers comp subrogation claims for 
injured employees. Litigation costs are increasing.

Markets will continue to approach business 
selectively and actively pursue low risk/low 
premium placements which will have a downward 
pressure on renewals. Market interest for long 
term transaction placement is decreasing causing 
upward pricing pressure.

5% to 10% 5% to 10%
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Welcome to NFP’s Q2 Market and Claims Trends Report, our 
analytical and approach to informing you of developments 
in the marketplace and a look at the current environment for 
management and professional liability insurance.

As we have all seen, the second quarter of 2021 has seen 
some easing of the world economic and social conditions 
that have persisted over the past 15 months. Management 
and professional lines insurance market conditions already 
deteriorating even before the COVID-19 pandemic and 
response, as the result of increasing litigation activity and 
pressure on insurance carriers due to extensive catastrophic 
weather activity.

Importantly, those pressures and conditions still exist 
and impact these products in particular. To this, we must 
include profound increases in criminal cyberattacks 
and ransomware, event-driven litigation as well as the 
increasing shift in corporate governance scrutiny that adds 
more pressure for businesses and leaders to address climate, 
social and political instability in the world.

All that said, Q2 saw some beginning – albeit slight – easing 
of the firm insurance market for some of management 
and professional lines of business, including, notably, 
directors and officers insurance. While that is certainly good 
news, some product lines, such as cyber, remain firm with 
increased premiums and retentions along with disciplined 
capital deployment similar to what the D&O line of business 
experienced in the past two years. Ransomware continues 
to be the main culprit driving the firming market in cyber.

In the privately held company space, we still anticipate rate 
increases from 5% to 20% on a year-over-year basis. The 
good news is that these rates represent a decrease over 
the previous two years. Available insurance limits have 
remained relatively consistent as offered by the carriers and 
the carriers continue to monitor retention levels and adjust 
those on an account-by-account basis.

Public company directors and officers insurance continued 
to increase 10% to 30% in comparison to this time last year. 
There have certainly been signs of rate stabilization and, 
in a few instances, rate decreases. By and large, there still 

continues to be rate pressure across the board for public 
D&O. In the pages that follow, we provide some insights 
on features for change and some of the reasons for those 
changes by line of business. Later in the report we highlight 
the significant number of claims and associated defense 
costs with managing those claims as being some of the 
primary factors in consideration of these rate changes. 
Lastly, new capacity in the public D&O market has helped 
in some cases stabilize the pricing in this line and we expect 
more to come.

Overall, breath of coverage remains relatively stable for the 
terms and conditions in most of these lines of business.

Generally speaking, Cyber remains to be a very challenged 
line of business and we are continuing to see rate Increases, 
in most cases, in excess of 50% or greater. Limits, retentions 
along with some tightening in terms and conditions are all 
negatively impacted by the extraordinary amount of claims 
activity and, in particular, ransomware activity that has been 
impacting the cyber market. We continue to see corrective 
measures being applied by virtually all the carriers on their 
portfolios in a space with some carriers even significantly 
limiting their appetite for new business and constricting 
terms on existing business. We expect the strength to 
continue for the foreseeable future and certainly into the 
next 12 months.

We remain optimistic that the challenging market we 
have experienced over the past 18 months to two years is 
starting to show some easing with the exception of cyber 
and companies with challenged risk profiles. Again, while 
this is not captured in some lines (like cyber) the overall 
trend is that the market adjustments noted over the last two 
years may have plateaued and we anticipate more stabilized 
pricing and reasonable terms and conditions coming from 
carriers over the next 12 months.

We hope you find this report informative and useful for your 
upcoming renewals in these lines of business.

Please don’t hesitate to reach out to us with any questions 
or concerns.

Management Liability
Public D&O, Private D&O, Not-For-Profit D&O, Employment Practices, Cyber, Professional Liability
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Public Company Directors & Officers Liability 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

The market is beginning to show signs of stabilizing 
but remains in a hardened state. Market conditions 
continue to support 20% - 30% primary rate 
increases. The excess layers are beginning to show 
signs of diminished rate pressure due in part to an 
increase in excess only market capacity. 

Insurers push to maintain strict capacity 
management. The number of carriers willing to 
provide primary limits is fixed. 

Carriers will continue to require greater 
commitment and assumption of risk by clients by 
increasing the self insured retention levels..

Breadth of coverage is stable in comparison to 
prior year and quarters. 

With a limited number of committed primary 
carriers, there is a gap in creativity and coverage 
expansion available.

We have seen an increase in claims volume, 
particularly in connection with COVID-19 related 
impacts on businesses as well as in the SPAC 
space. Social inflation has made it more costly to 
defend these matters, and plaintiff’s attorneys are 
seeking larger fee awards.

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

We expect to see a flattening out of retention 
increases as the carriers complete the 24 month 
cycle of book correction on their existing 
portfolios. 

Subject to an unexpected event driven occurrences 
we expect the breadth and scope of coverage to 
remain unchanged. 

The entry of new capacity into the excess market 
will result in the introduction or reshuffling of 
carriers onto multi-layered programs. 

We expect claims volume to increase as there are a 
variety of issues boards must concern themselves 
with, including increased SEC scrutiny, new 
regulations in the Insider Trading Prohibition Act, 
increased focus on ESG and board diversity. The 
plaintiff’s bar has been very opportunistic in these 
areas. 

We expect little to no deviation in the primary rates 
for the balance of the year. Primary underwriters 
continue to evaluate risk with a post-pandemic 
view, take a measured approach in response to 
other economic, political volatility and regulatory 
environmental factors. 

20% to 30% 20% to 30%
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Private Company Directors and Officers Liability

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

The private company sector is beginning to show 
signs of stabilization. Pricing adjustments are being 
made directly in response to events related to 
COVID-19, industry sector, capitalization, cash burn 
and regulatory environmental factors. Rate increase 
are ranging between 10%-20%.

Insurers continue to manage limit capacity. We are 
seeing some stabilization due to corrective action 
taken over the last 12 months. 

Carriers continue to monitor the adequacy of 
retention levels across all industry sectors which has 
resulted in increases in retentions.

The retraction of coverage terms is trending 
towards leveling. Portfolio corrections appear to 
be plateauing. 

We are beginning to see the emergence of new 
market capacity in the private company sector as 
capital is being redirected toward downstream 
client profiles. The post pandemic appetite for 
established business with less than $100M in 
revenues is becoming a carrier focus. 

Claims volume remains flat while defense costs 
and other claims elements are in an upward 
trajectory, which is increasing overall claims 
activity and expense trends. 

We have not seen reason to believe that limits 
profiles will increase. 

We will continue to see upward pressure on 
retention levels.

Trend continues toward maintaining the status quo 
with diminished appetite for coverage expansion. 

The emergence of new capital will be driven by 
technology and API enablement. We will begin 
to see significant efficiencies and increased 
competition as carriers strive to be first to market 
with technology. 

Claims costs will continue to rise and claims 
associated with economic impacts of the 
pandemic will increase claims volatility. Larger 
private companies and “unicorns” may attract 
increased SEC scrutiny. 

Pricing will be consistent with what we have 
seen over the last quarter. With the emergence of 
carriers moving toward insurtech and API enabled 
technology, pressure to cap rate increase will be 
realized during the next six months. 

10% to 20% 10% to 20%
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Not-for-Profit Directors & Officers Liability 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

We continue to see pressure on higher rates but 
there has been some stabilization on the percentage 
of increase over the past quarter. Certain segments, 
such as healthcare and social services, continue to 
experience more significant pricing increases in 
response to historic low pricing and claims. 

Stabilization on limits as insurers have reduced 
overall and per-layer limits made available for risks 
across the board, even in historically consistent 
and solid client relationships. 

Carriers continue to selectively increase retentions 
based on industry sector, especially in healthcare 
and social services. Industries impacted most by 
COVID-19 have experienced the most dramatic 
increases on the EPLI. 

This sector continues to experience the most 
significant introduction of coverage retraction 
and restrictions. The addition of Absolute BI/PD 
and sexual abuse and molestation exclusions have 
become a fixture. 

Capacity remains stable in this sector. 

Claims volume remains somewhat flat however 
there is a small uptick in the frequency of EPLI 
claims due to COVID-19 related issues. Defense 
costs and other claims elements are in an upward 
trajectory, which is increasing overall claims 
activity and expense trends. 

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

We continue to see increasing EPLI retentions and 
attachment points. 

Trend continues toward more restrictive policy 
wordings and coverages especially for the 
healthcare and social service organizations. 

Some developing appetites are likely to emerge 
and move toward greater reliance on technology 
to price and structure risk. 

Claims costs will continue to rise and claims 
associated with economic impacts of the 
pandemic will increase claims volatility. 

Markets will continue to push double digit rate 
increases especially for the portion of the profile 
emerging from multi-year policies. Given that these 
policies are generally packaged with employment 
practices liability (EPLI) the vast majority of the rate 
burden has been distributed to EPLI. 

15% to 20% 15% to 20%
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Employment Practices Liability

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Employment practices liability is relatively unstable 
at this time due to the impact of COVID-19. Concerns 
over RIF(s), continue to impact the environment. 
This is coupled with the increased concerns with 
“return to the workplace” policies and procedures 
beginning to be implemented.

Insurers have reduced overall and per-layer 
limits made available for risks across the board, 
even in historically consistent and solid client 
relationships. 

Carriers are and will continue to make adjustment 
on a state specific basis (NY, NJ, CA) primarily 
influenced by legislation and loss trend.

Focused event driven restrictions have been 
introduced (BIPA) in response to COVID-19 (in 
IL). Carriers are beginning to present uniformity 
in approach as well as restricting the scope of 
coverage countrywide. 

There is no expectation in the shift in market 
leadership among the carriers. We do however 
expect to see a slight uptick in capacity especially 
with carriers that offer EPLI as a blended product 
with the directors and officers liability. 

There has been increased volume in connection 
with employee claims and third party 
discrimination claims. Vaccine hesitancy has 
resulted in some employees being suspended 
or not reinstated, and they are challenging these 
decisions. Defense costs and other elements are in 
an upward trajectory, which is increasing overall 
claims activity and expense trends.

We have not seen reason to believe that limits 
profiles are increasing for carriers. 

We expect a consistent monitoring of regulatory 
trends resulting in retention adjustment to persist 
throughout the year. 

Trend continues toward more restrictive policy 
wordings and coverages based on state and 
industry segment. 

Some developing appetites are likely to emerge 
as insurers being to see opportunity by increase in 
market capacity and technology. 

Claims volume is expected to continue its steady 
increase. As offices re-open, employees may 
seek accommodations to work remotely, which 
may be in conflict with company plans. The new 
administration is looking to expand civil rights 
protections which may lead to increased claims 
volume. 

Markets will continue to monitor the news and 
trends and will make adjustments accordingly. 
Social and political pressures coupled with shifting 
priorities will create a volatile and uncertain market 
response. 

10% to 20% 10% to 20%
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Cyber

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

The continued claims activity caused carriers to 
increase their rates in the first half of 2021 for all 
industries (some were more severe including 
municipalities, technology, healthcare, education 
and manufacturing). Increases were typically 
between 50% and 100%.

Carriers continued to manage their capacity to 
$5M or below across their portfolios. Sublimits are 
becoming more common and should be expected 
especially for ransomware and dependent 
business interruption. 

Carriers continued to seek retention increases 
on tougher industry classes, companies lacking 
controls, or with claims activity. Waiting periods 
are also rising on the coverages. In some instances, 
between business interruption 24 and 48 hours. 
Coinsurance is becoming a standard clause for 
ransomware. 

Carriers continued to reduce or exclude 
ransomware coverage when controls are less 
favorable. MFA has become a mandatory control 
to secure coverage.

Continued tightening of underwriting guidelines 
including the mandatory need for favorable 
ransomware responses. Coverage will be paired 
down when controls are lacking. MFA has become 
a critical component in the underwriting process. 
Emergence of several new MGA/MGUs in the 
marketplace which could help replace capacity or 
markets that are pulling out of specific industries.

Significant increase in frequency and severity of 
cyber claims, especially ransomware continued. 
Social engineering/financial fraud claims 
continue to target companies in all industries. 
Large ransomware events such as those affecting 
C.N.A., Colonial Pipeline and JBS demonstrate 
the likelihood these attacks will continue in all 
industry classes. 

We expect this trend to continue throughout 
2021. Carriers will continue to strategically deploy 
capacity for accounts that maintain favorable 
cyber hygiene. Cyber extortion/ ransomware limits 
will continue to be sublimated with a potential 
coinsurance. 

We expect this trend of increased retentions, 
higher waiting period and coinsurance to 
continue. 

Trend continues toward more restrictive policy 
wordings and coverages especially around 
ransomware. Carriers will continue to focus on 
increased underwriting scrutiny and overall 
cybersecurity controls. 

Carriers will emphasize the requirement for quality 
ransomware and cybersecurity controls. Use of 
non-invasive scans (Bitsight, Security Scorecard 
and Cyence) during the underwriting process will 
continue and questions about findings/potential 
issues (i.e. open ports) will need to be remediated. 
Additional questions around vendor management 
will become part of the underwriting process. 

Cyber claims activity is expected to continue to 
increase. The impact of large/headline cyber events 
will impact carriers capacity and underwriting 
changes well into 2021. The continued work 
from home environment and return to work will 
continue to test cyber infrastructure across various 
industries leading to increased claims activity.

Increases in claims activity, including continued 
increase in ransomware events has forced the 
carriers to adjust their rates. Rates are expected 
to continue to increase throughout 2021 as more 
claims are submitted. Limits and Pricing will 
continue to be stressed throughout 2021. 

50% 
(Minimum)

50% to 100% 
(Minimum)



34   |   2021 Second Quarter Overview

Professional Liability

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

Start-up businesses rating higher than in recent 
years. Minimum premiums on financial industry 
PL are rising. Certain classes like APL, MPL and LPL 
are seeing moderate pricing increases, but may see 
slight decreases if marketed at renewal. Tech E&O 
seeing substantial increases.

Most did not experience the substantial increases 
seen in other lines. 

While licensed professional E&O has been priced 
relatively flat, we saw some decreases when 
marketed. 

Limits offered are consistent with the insureds 
assets/revenues. Outsized limit offerings typically 
needed a third-party contract request to be 
considered. 

Carriers continue to increase retention levels 
for certain risks. Law firms seeing $50,000 avg. 
retentions as business consultants raised from 
$5,000 to $10,000 & $15,000+. Retentions for most 
contractors and A&E’s remained unchanged.

For tech E&O, updated security, such as MFA, must 
be evidenced. Other than previous restrictions 
surrounding COVID-19 exposures, policy wording 
remained consistent, with flexibility to negotiate 
certain enhancements.

Some long-standing carriers for LPL (Markel) and 
APL (Crum & Forster on new business) left the 
marketplace, while several new options have set 
up shop. 

We are seeing continued effects on professional 
services dealing with COVID-19, as claims continue 
to trickle in. We also are seeing claims related to 
malware/ransomware attacks, especially for Tech 
E&O firms, and on combined form policies that 
include Cyber coverage.

We are starting to see primary limits capped at 
$5M for many lines, with XS options reasonably 
attainable. Available limits mostly unchanged for 
other lines.

Markets continue to seek higher retentions from 
new business as well as in their renewal options. 
Once the adjustments have been made, retentions 
should remain static.

Coverage can still be negotiated, but we will see 
continued push back on certain contract-requested 
wording. Expect continued pressure on tech E&O 
coverages.

Competition making up for the recent scarcity of 
markets in certain areas. We expect to continue to 
see new XS appetites entering this year.

We expect continued COVID-19 claims in LPL, 
agent/broker and consulting E&O. We expect a 
continued rise in claims for professional firms 
affected by malware and ransomware. Tech firms 
where such attacks shut down their operations 
may experience a higher rate of E&O claims. 

We eventually expect to realize moderate rate 
increases for certain classes due to COVID-19 
related claims. We also anticipate marked increases 
due to malware/ransomware attacks, especially for 
tech E&O firms and those with cyber coverage on 
their E&O policies.

Markets will continue to offer competitive 
premiums for renewals in most classes. XS options 
will still be readily available and priced well. We 
expect new XS markets to enter with competitive 
attachment pricing.

1% to 25%

0% to -10%

1% to 10%

0% to -10%
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Casualty
The overall primary general liability market has been 
challenging for the past 18 – 24 months, but real estate risks 
have been especially hard-hit in two of its more prominent 
sectors: hospitality and habitational holdings. Commercial 
real estate (retail, office and industrial/warehouse) has fared 
better.

The hospitality space has been primarily impacted in the 
insurer world by Covid-19-related concerns arising from:

• Alternative uses of facilities (e.g., sheltering vulnerable 
populations, quarantine/isolation sites)

• Heightened potential for claims arising from guests 
contracting the coronavirus

• Fiscal stability challenges due to lack of business and 
leisure travel during the pandemic

The habitational market has contracted significantly due 
to severe losses sustained over the past decades with 
insufficient premium. This has driven many markets to 
withdraw entirely and those remaining to offer limited 
capacity. Nearly all admitted markets have severely 
curtailed their appetite for these risks, considering only 
above-average risks in terms of age, construction, fire/life 
safety protection and favorable geographies. A marked 
percentage of insureds can find coverage only in the non-
admitted market at this time.

The current volatility in the umbrella/excess liability 
market has been escalating for the past 18 months or so, 
driven by social inflation leading to rising claim payouts, 
loss ratios and, therefore, insurance costs. Claims severity 
with large settlement awards around issues such as tenant 
discrimination, wrongful eviction, assault/battery, etc., have 
all led to market contraction in terms of capacity offered, 
non-renewals, and often very significant premium increases. 
While habitational and hospitality risks continue to be 
adversely impacted disproportionately, we have seen over 
the last quarter increased and competitive engagement of 

the market for other real estate occupancies, signaling the 
slightest sense of improvement to come.

The worker’s compensation market continues to be largely 
competitive, with ample capacity and generally favorable 
pricing — single digit increases/decreases for insureds with 
positive loss experience. Outside of poor loss experience, 
there are not significant market trends that are adversely 
impacting pricing for this line of coverage.

Automobile liability rates have been correcting for some 
time now, with the most significant increases passed on 
to businesses involved with transporting goods and/or 
heavy auto exposure beyond private passenger vehicles. 
Real estate insureds generally do not have large, owned 
auto exposure, and if so, most fleets tend to be private 
passenger vehicles and/or light trucks used locally for 
general maintenance. While rates continue to increase and 
auto risks to be carefully underwritten, this line of business 
is not normally a driver for the real estate sector.

Overall, most real estate clients can expect the remainder 
of 2021 to remain somewhat rocky, although commercial 
only or mixed portfolios may experience at least premium 
stability for some lines of business. 

Extensive marketing of most accounts has become 
necessary, simply as a defensive measure against rate 
increases, coverage limitations or non-renewal. It is critical 
to proactively engage with incumbent markets at least 90 
days before expiration to secure renewal commitments 
or to confirm otherwise to realistically strategize for best 
outcomes.

By the end of 2021, we are guardedly optimistic that the 
significant to severe pricing corrections experienced over 
the last 18 – 24 months will have begun to help stabilize 
insurer loss ratios and possibly set a course toward a more 
positive trend in 2022.

Real Estate
Auto, General, Workers’ Compensation, Umbrella, Property
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Property
The property market remained challenging throughout Q2, 
2021; however, there are signs beginning to emerge that 
the rate increase volatility and policy coverage amendments 
seen on previous renewals is beginning to stabilize, relative 
to attritional loss activity, geographical spread of risk and 
market segment — hospitality continues to be the outlier. 
This is mostly likely due to many factors, including many 
accounts having already gone through corrective renewal 
cycles previously coupled with an infusion of supplementary 
capacity giving insureds more selection choice and thereby 
somewhat tempering adverse outcomes.

Residential
Capacity in this market segment has been stressed for a 
prolonged period, particularly in primary and low buffer 
layers. However, current “carrier favorable” conditions have 
enticed new and augmented capacity, particularly from 
London and Bermuda, to (re)enter this space to the benefit 
of some insureds, with increased competition alleviating 
some of the discomfort felt in previous renewal cycles. The 
same cannot be said of accounts with heavy TX exposure 
with many having experienced significant loss activity from 
Q1 winter storms. Evidence suggests there is a significant 
contraction of capacity in an already stressed TX residential 
market segment so further challenges are expected 
throughout 2021.

Pressure on contract terms continues with carriers pressing to 
increase retentions across their book of business, particularly 
policy deductibles, despite potential non-compliance 
to lender requirements. Therefore, creative workaround 
solutions – including aggregate structures, various buy-
down solutions and indemnification endorsements – have 
become more commonplace. New/increased water damage 
deductibles are also prevalent due to high claim count with 
carriers. Accounts with heavy exposure in states deemed 
high risk to convective windstorm have also seen significant 
changes, most moving from a flat monetary deductible to 
a percentage deductible more typically seen with accounts 
with named windstorm exposure. 

Equivocal reported total insurable values has remained a heavily 
scrutinized item by underwriters reviewing submissions. 
Many insureds face pressure from carriers to either adjust 
valuations to market rate and/or move from blanket loss limits 
to scheduled. As well, many accounts are transitioning from 
broker manuscript forms to company forms, particularly if 
primary carrier changes result on the renewal placement.

Hospitality
This market segment remains heavily distressed with 
insureds continuing to face steep challenges with capacity, 
pricing and coverage restrictions, including almost entire 
market exclusivity of supporting special perils coverage 
from covering business interruption loss irrespective 
of a (non)physical loss trigger. The COVID-19 pandemic 
has arguably hit this class of business the hardest with 
prolonged low occupancy rates continuing to hinder market 
recovery coupled with high attritional loss activity, limited 
capacity options keeping rates inflated and concerns with 
underwriter comfortability to insure restaurant exposure.

Commercial
The commercial market segment continues to have a healthy 
(or, healthier) appetite with carriers; as such the market 
challenges seen in other segments has generally been less 
impactful for insureds.

Expectations going forward is that carriers will continue 
to push for rate but certain market segments will begin 
experiencing a tapering off the pricing volatility and contract 
changes seen in past renewals — aside from hospitality 
which is anticipated to be remain difficult throughout 
2021 and beyond. Certain coverages will continue to be 
excluded, have very low sublimits or be prohibitively costly 
such as communicable disease, mold/fungus and business 
interruption extensions related to civil commotion. As such, 
its imperative to concentrate on submission data quality 
and approaching domestic and international carriers with as 
much lead-time as possible in order to set realistic renewal 
expectations with insureds.
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Auto Liability

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

The auto liability market has arguably been in a hard 
cycle for the last 5 - 6 years, at least for heavy risks 
such as long-haul trucking or transport. RE clients 
generally do not have large fleets and the owned 
vehicle exposure tends to be limited to private 
passenger vehicles and light trucks used for local 
maintenance purposes. The exception is hospitality, 
where shuttle vans used for guest transport are 
often present. Rates have steadily increased for 
years and are now relatively stabilized for favorable 
accounts at under 20%.

Standard limit offering of $1M/$2M/$2M has not 
changed – however, more umbrella markets are 
requesting attachment point of $2M/$4M/$4M 
which some insurers are not able to provide, 
which may necessitate the placement of a buffer 
layer for umbrella/excess liability placement.

Retentions for automobile liability are not common 
for the light fleet exposure presented by real estate 
clients. If an insured suffered significant liability 
losses, a small retention could be considered based 
on individual risk characteristics. Some insurers have 
sharply increased physical damage deductibles as 
the cost of repair/replacing automobiles continues 
to steady rise.  

Automobile coverages are largely statutorily 
driven, but there are extensive broadening 
endorsements available. If an insurer offers these 
types of enhancements, it is not generally difficult 
to obtain for clients as the most serious claims 
arise from third party bodily injury scenarios. 

Automobile liability is usually quoted without issue 
by the insurer writing the other casualty lines. If 
monoline automobile coverage is needed or for 
clients with adverse loss experience or other risk 
peculiarities, the market is severely limited, mainly 
to insurers accessed in the non-admitted market.

The automobile liability claims front continues 
to present very significant exposure to insurers. 
Severe claims can result from a single occurrence, 
both from owned and non-owned auto exposure. 
Distracted and/or stressed driving contributes 
considerable to accidents. While RE clients overall 
generally have less vehicle exposure than do other 
auto-heavy risks, hospitality risks using shuttle 
vans carry the risk of multiple passenger injuries. 

Trend of requiring $2M/$4M/$4M attachment 
points from the umbrella market is expected to 
continue and increase into the next year, although 
still far from becoming the new nor.

No widespread change expected in next 12 
months.

Availability of reasonably broad automobile liability 
and physical damage coverages are anticipated to 
continue over the next 12 months.

Monoline auto markets will continue to be scarce 
due to the lack of additional casualty premium 
needed to balance the potential for severe losses.

Given the inherent danger and potential for 
severe losses that driving presents overall across 
industries, it is unlikely that flat to reduced rates 
will become the norm for well into the future.

Rate increases are anticipated to continue, although 
only to a mild to moderate degree in the next 12 
months. Hired and non-owned auto exposure also 
continues to be more scrutinized and carefully 
priced than in years past.

5% to 15% 5% to 15%
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General Liability 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS

RETENTIONS

COVERAGE

CARRIER

CLAIMS

While the last 18 - 24 months handed nearly every 
insured rate increases to some degree, there have 
been some bright spots of relatively flat renewals 
and/or reduced rates where competition could 
be successfully introduced (generally on non-
habitational risks). Well performing, favorable 
classes of RE clients may obtain flat to 10% 
increases – poorer performing insureds can expect 
30%+ increases.

Standard limit offering of $1M/$2M/$2M has not 
changed – however, more umbrella markets are 
requesting attachment point of $2M/$4M/$4M 
which some insurers are not able to provide, which 
may lead to the sidelining of otherwise competitive 
GL markets or the placement of a buffer layer. We 
are also seeing reduction in overall limits offered 
via removal or reduction of aggregate limits per 
location and/or policy cap for same.

Retentions generally continue to follow the risk 
appetite of a particular account aligning with loss 
history. However, there are higher retentions being 
deployed regardless for some classes of business, 
such as habitational or alternative use in hospitality.

We are seeing reductions in coverage induced 
by more liberal use of adverse exclusions 
(communicable disease; abuse/molestation; 
assault/battery; New York Labor Law; human 
trafficking; etc.) particularly for habitational 
and hospitality risks. These exclusions can be 
successfully negotiated away in some instances, 
but only in competitive situations.

Insurers have steadily been withdrawing from the 
habitational risk market, leaving fewer and fewer 
admitted carrier solutions. COVID-19 concerns 
have left many insurers with a moratorium on 
hospitality business. What insurers remain for 
these classes are increasingly particular about new 
business risks, which is extending to other classes 
of RE as well. The desire for only the ‘best of the 
best’ in various classes is forcing continued heavy 
use of the non-admitted marketplace.

General liability claims and insurer combined 
ratios are continuing to be driven by adverse 
litigation trends exacerbated by long-term 
inadequate pricing. Claims arising from new and 
unknown COVID-19 related losses are of concern 
for hospitality risks.

Trend of requiring $2M/$4M/$4M attachment 
points from the umbrella market is expected to 
continue and increase into the next year, although 
still far from becoming the new norm. Limiting 
overall capacity deployed via expansive aggregate 
limits is also expected to continue.

As insurers continue to struggle with re-
establishing healthy profitability margins, 
pressure against accepting first dollar exposure for 
riskier profiles is expected to continue for the next 
12 months.

Reducing coverage via exclusions, driven primarily 
by class of business or specific loss profiles, is 
expected to be a continuing trend.

While there have been some new insurer capacity 
entering the market (e.g., RISE for habitational 
risks), overall, the trend is likely still to be more 
challenging than not. There may be some increase 
of market participation in the hospitality class as 
COVID-19 vaccinations increase. 

While there are some signs that insurers are 
beginning to get a handle on profitability, via 
a combination of shedding poor performing 
business and healthy rate increases over the past 2 
- 3 years, a return to widespread market softening 
is still likely 12 months away.

As more markets exit the habitational and lower-
end hospitality space, they are becoming hungrier 
for the remaining favorable real estate portfolios. 
We anticipate more competition in some sectors, 
which should lower the level of the rate increases 
and, in some cases, provide potential reductions, 
dependent on account performance.

0% to 30% 0% to 30%
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Workers’ Compensation 

METRICS Q2 2021
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Q2 2021
COMMENTARY
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The workers’ compensation market has remained 
stable over the past few years, subject to state of 
operation, industry and loss experience. 

Workers’ compensation limits are statutory, so 
not defined by the broker or insurer. The standard 
limit of $1,000,000 for the Employer’s liability 
component of coverage has remained available 
without issue. 

Guaranteed cost workers’ compensation policies 
are common in the real estate sector and widely 
accessible. Larger and more sophisticated 
clients interested in controlling claims costs and 
possessing the wherewithal and appetite to take on 
risk continue to pursue large retention programs. 
“Hybrid” or structured programs (Sompo, Strategic 
Comp) are also attractive options that provide 
certainty in ultimate cost while providing potential 
for return premium during well-performing years.

Workers’ compensation coverages are standard 
regardless of insurer, with few broadening 
endorsements, e.g., blanket waiver of subrogation 
and voluntary compensation. Coverages for 
workplace related injuries and loss of income are 
set by state statute and exclusions are common 
across the marketplace. There have been no 
significant coverage changes or trends developing 
over the last 12 months. 

There is robust insurer participation in this line of 
coverage. Many insurers look to lead with sizeable 
WC exposures/premiums in the real estate sector, 
to bolster the often more challenging general 
liability performance.

The impact of COVID-19 related worker’s 
compensation claims is limited in the real estate 
sector given that these employees are not in the 
“front line” category of employment. Industry-
wide, however, COVID-19-related claims were off-
set by reduced non-COVID-19 incurred losses due 
to shutdowns due to the pandemic. This resulted 
in net favorable insurer loss ratios. 

No changes foreseen.

No changes foreseen.

No changes foreseen. 

Workers’ compensation has remained a largely 
profitable line of business and we anticipate 
continued strong insurer support.

Given the extraordinary nature of the pandemic, 
the full impact of the changes in workplace will 
continue to unfold throughout the next year. 
Lingering questions around working remotely 
and safe return to work will continue, creating 
potential for increased claims activity.

Trend is anticipated to continue through the next 
12 months.-1% to 1% -1% to 1%
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Umbrella Liability 

METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING
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CARRIER

CLAIMS

This line has experienced volatile premium 
increases over the last 12 – 18 months as insurers 
are correcting historical underpricing against 
severe increase in claims payout. Commercial risks 
(retail, office and light industrial) are experiencing 
the lowest increases. Residential and hospitality 
risks carry the largest industry rate increases due 
to poorer performance in claims and COVID-19 
concerns. Rating emphasis is on cost of capacity. 
While exposure certainly directs pricing, carriers are 
underwriting to limit and attachment point more 
than seen in previous years. Risk purchasing groups 
are making significant adjustments in premiums at 
time of master program renewals.

Increased lead attachment point of $2M/$4M/$4M 
are now common for Residential and Hospitality 
risks. Clients are reevaluating total limits purchased 
as risk purchasing groups become more restrictive, 
carriers reduce capacity, and overall cost of limits 
increases. Quota sharing limits is common and 
frequently leads to more competitive outcomes. 
Carriers are restricting per location aggregate 
limits through the excess tower.

Minimal standard retentions still apply. Carrier 
pricing not impacted heavily with primary retention 
increases.  

Human trafficking exclusion now common for 
hospitality risks. Assault and battery exclusions 
widespread and in line with primary carrier 
exclusions. Communicable disease exclusions are 
now expected on all renewals.

Carriers revise appetite, capacity and attachment 
point regularly. Lead umbrella limits will be most 
competitively priced if provided by the primary 
general liability carrier rather than on a monoline 
basis. Risk Purchasing Groups are exceedingly 
selective with renewals and new business.

Two major claim trends contributing to current 
market pressures:
1) Social inflation has led to rising claim payouts, 
loss ratios, and insurance costs. 
2) Significant increase in claim severity, settlement 
awards, and verdicts. 

We expect current trends to continue for the next 
12 months.

We expect current trends to continue for the next 
12 months.

Coverage restrictions will persist and become 
more common throughout the next year. Formal 
safety and risk management plans around assault 
and human trafficking will be key in negotiating 
exclusion removal. Account specific claims including 
violence and bodily injury will drive introduction of 
new exclusions. 

Carrier appetites are reactive to loss trends. With 
no sign of slowing claim frequency and severity, 
we expect the current course to persist through 
the year.

Claim trends will continue through the next 
12 months, especially with the use of litigation 
financing.

Premium increases show no sign of leveling out in 
the next 12 months. However, as renewal towers are 
restructured to meet market restrictions, we expect 
go forward increases to become less severe.50% to 100% 50% to 100%
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METRICS Q2 2021
YOY CHANGE

12 MONTH 
FORECAST

Q2 2021
COMMENTARY

12 MONTH FORECAST
COMMENTARY

PRICING

LIMITS
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CARRIER
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Carriers are still continuing to push pricing but less 
volatility is seen for accounts with non-catastrophic 
peril exposure and/or positive loss experience. 
Hospitality continues to be a challenging class of 
business.

Carriers continue to heavily scrutinize and sublimit 
specific business interruption coverages as a result 
of community action, such as civil/military authority 
and ingress/egress, particularly in the hospitality 
industry. Residential risks are seeing more carriers 
move from blanket to scheduled loss limits.

Carriers continue to pressure insureds to take on 
more risk by increasing policy deductibles along 
with implementing new/higher deductibles 
around water damage and convective windstorm. 
Also saw waiting period hour qualifiers increase.

The impact of the COVID-19 pandemic continued 
to be felt by insureds with exclusionary 
endorsements around communicable disease 
and/or bacteria and fungus related coverage 
commonplace. Cyber also continues to be 
restricted/excluded. Real estate specific 
endorsements (emergency evacuation and 
tenant relocation expenses) are being closely 
reviewed and often excluded/heavily sublimited/
aggregated). However, we have seen an uptick 
with insureds exploring/purchasing expanded 
terrorism coverage such as active shooter.

Due to increased pricing along with coverage 
and retention corrections occurring over the past 
several renewal cycles, we saw an increase of 
capacity offered from carriers who previously exited/
restricted along with new capacity, particularly from 
London and Bermuda. This was especially prevalent 
with heavy residential exposure. 

Conversely, capacity in the hospitality industry 
continues to be stressed. Cat losses (hurricane, 
wildfire) accompanied with high attritional loss 
activity and underwriter concerns around occupancy 
due to COVID-19 pandemic impact continue to 
dominate renewals.

Carrier claims advocacy still challenged from 
substantial Texas winter storm claim reporting 
frequency often resulting in questionable 
confidence in posting precise loss reserves. This 
is compounded with significant delayed claim 
reporting, particularly from insureds around 
potential future business interruption impact. 

Expecting this trend to continue, particularly on 
accounts with Q3/Q4 2021 renewals that may not 
have experienced this with past renewals. 

Expecting this trend to continue, particularly with 
accounts burdened with heavy water damage 
related loss activity and/or exposure in states 
deemed “high-risk” from convective storm activity.

Restrictions to continue for communicable disease 
and/or bacteria and fungus related coverage. 
Nonphysical cyber coverage will continue to be 
restricted/excluded within the property industry 
with underwriters instead promoting specialized/
customizable coverage products within the cyber 
industry. 

Anticipating over-subscription and more carrier 
participation selection for insureds heading into 
Q3/Q4, 2021 and beyond for most property types 
aside from hospitality. Predicting prolonged 
challenges remaining in this market segment with 
carriers continuing to be off put by “risk vs. reward” 
for this exposure.

Carriers are hopeful of beginning to see 
profitability due to improved attritional loss 
frequency/severity from corrective measures 
taken with higher Insured retentions and 
amendment of under-reported valuations. 
However, the National Oceanic Atmospheric 
Administration has predicted another very active 
Atlantic Hurricane season.

More expectant predictability for Q3/Q4 2021 and 
early 2022 with stable pricing for accounts which 
previously experienced significant modification(s) 
in past renewal cycle(s). Hospitality accounts will 
continue to be challenged.

10% to 20% 10% to 20%
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The information contained herein is provided for informational purposes only, with the understanding that NFP is not rendering financial, legal, accounting or other professional 
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be liable for any actions taken on such information and recommend that you consult your professional advisors with respect to your individual situation. 
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